
 
 
Date:  February 2, 2004 

EXHIBIT A 

GOVERNMENT PROVISIONS 
APPLICABLE TO 

PRIME CONTRACT NBCHC030031 
 

The clauses contained in the following Government regulations are incorporated by reference.  Where necessary or 
appropriate to derive proper meaning in a subcontract situation, "Contractor" shall mean Seller.  Government clauses 
cited elsewhere in the contract shall be those in effect in May 1, 2003. 
 
FAR/DFARS 
Reference 

 
Title 

 

52.211-5 Material Requirements (AUG 00) (“Contracting Officer” means Buyer.)  

52.211-15 Defense Priority and Allocation Requirements (SEP 90)  

52.219-8 Utilization of Small Business Concerns (OCT 00)  

52.222-1 Notice to the Government of Labor Disputes (FEB 97) ("Contracting Officer" means Buyer.)  

52.222-3 Convict Labor (AUG 96)  

52.222-21 Prohibition of Segregated Facilities (FEB 99) (Certification required.  The clause is to be 
included in every subcontract or purchase order subject to the equal opportunity clause.) 

 

52.222-26 Equal Opportunity (APR 02) [Subparagraphs (b)(1) through (11)]  

52.225-8 Duty-Free Entry (FEB 00)  

52.225-13 Restrictions on Certain Foreign Purchases (JUL 00) ("Contracting Officer" means Buyer.)  

52.227-1 Authorization and Consent (JUL 95)  

52.227-1, Alt. I Authorization and Consent (JUL 95, APR 84)  (CO and Government shall mean Buyer)  

52.227-12, Alt. I Patent Rights - Retention by Contractor (Long Form) (JAN 97) [Applies only if Special Provision 
F.1 is included.  If Seller is a small business or nonprofit organization, include FAR 52.227-11, 
Patent Rights - Retention by the Contractor (Short Form), in such subcontract or purchase order 
instead of this clause.] 

 

52.242-15 Stop Work Order (AUG 89) ("Contracting Officer" means Buyer)  

52.244-5 Competition in Subcontracting (DEC 96)  

52.246-23 Limitation of Liability (FEB 97)   

52.246-25 Limitation of Liability -- Services (FEB 97)   

The following clauses also apply if the contract price exceeds $10,000: 
52.222-35 Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other 

Eligible Veterans (DEC 01) 
 

52.222-36 Affirmative Action for Workers with Disabilities (JUN 98)  

52.222-37 Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other 
Eligible Veterans (DEC 01) 

 

The following clauses also apply if the contract price exceeds $100,000: 
52.203-6 Restrictions on Subcontractor Sales to the Government (JUL 95)  
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52.203-12 Limitation on Payments to Influence Certain Federal Transactions (JUN 97) (The disclosures of 

Seller and its lower tier subcontractors required by paragraph (c) shall be submitted to Buyer's 
Material Representative.) 

 

52.215-2 Audit and Records-Negotiation (JUN 99) (Applies if the contract is cost reimbursement, 
incentive, time-and-materials, labor hour, or price redeterminable type or any combination of 
these; if cost or pricing data was required; or if cost funding or performance reports will be 
furnished.) 

 

52.215-14 Integrity of Unit Prices (OCT 97) (Excluding paragraph (b)).  (Not applicable if only services will 
be provided.) 

 

52.223-14 Toxic Chemical Release Reporting (OCT 00) (Paragraph (e) is deleted and "Contracting Officer" 
in paragraph (d) means Buyer.) 

 

52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG 96).  (A copy of each 
notice sent to the Government will be sent to Buyer.)  ("Contracting Officer" means Buyer.) 

 

The following clauses also apply if the contract price exceeds $500,000: 
52.219-9 Small Business Subcontracting Plan (JAN 02) (Applies only if Seller is not a small business.  

"Contracting Officer" in paragraph (c) means Buyer.)  
 

52.230-3 Disclosure and Consistency of Cost Accounting Practices (APR 98) [excluding paragraph (b)].  
This clause applies only if Seller is subject to Cost Accounting Standards (CAS).  In paragraph 
(c), "Government" shall mean Government. 

 

52.230-6 Administration of Cost Accounting Standards (NOV 99)  (Add "Buyer and "before "Contracting 
Officer" in paragraph (e).)  

 

The following clauses also apply if Technical Data or Computer Software will be Generated or Delivered: 
52.227-14 DELETED [D/Rev A]  

52.227-16 DELETED [D/Rev A]  

252.227-7013 Rights in Technical Data--Noncommercial Items (NOV 95) [A/Rev A]  

252.227-7014 Rights in Noncommercial Computer Software and Noncommercial Computer Software 
Documentation (JUN 95) [A/Rev A] 

 

Additional Provisions: 
 ANTI-KICKBACK PROCEDURES.  Seller agrees to abide by the Anti-Kickback Act of 1986 (41 U.S.C. 51 

through 58) and FAR 52.203-7, "Anti-Kickback Procedures" which is incorporated herein by reference, except 
that subparagraph (c)(1) of FAR 52.203-7 shall not apply to Seller, and further that in subparagraphs (c)(2), 
(c)(3), and (c)(5), the term "Contractor" shall mean Seller, and in subparagraph (c)(4) the term "Prime 
Contractor" shall mean Buyer and the term "Subcontractor" shall mean Seller.  In addition to reporting possible 
violations of the Anti-Kickback Act to the Government pursuant to 41 U.S.C. §57(c), Seller shall report such 
possible violations, if related to Buyer, to the Director of Materiel and/or the Division Counsel of the Boeing 
division or subsidiary issuing this contract.  Seller agrees to hold Buyer harmless from, defend Buyer against, 
and indemnify Buyer for all costs, expenses, and offsets Buyer may incur as a consequence of violations of this 
clause by Seller or by Seller's subcontractors or suppliers.  The rights and obligations set forth in this clause 
shall survive completion of, final payment under, or termination of, this order. 

 H.11 Prohibition on Persons Convicted of Fraud or Other Defense-Contract Related Felonies 
(a) Definitions. As used in this clause- 

(1) "Arising out of a contract with the DoD" means any act in connection with- 

(i) Attempting to obtain; 

(ii) Obtaining; or 

(iii) Performing a contract or first-tier subcontract of any agency, department, or 
component of the Department of Defense (DoD). 
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(2) "Conviction of fraud or any other felony" means any conviction for fraud or a felony in 
violation of state or Federal criminal statutes, whether entered on a verdict or plea, including a 
plea of nolo contendere, for which sentence has been imposed. 

(3) "Date of conviction" means the date judgment was entered against the individual. 

(b) Any individual who is convicted after September 29, 1988, of fraud or any other felony arising out of 
a contract with the DoD is prohibited from serving- 

(1) In a management or supervisory capacity on any DoD contract or first-tier subcontract; 

(2) On the board of directors of any DoD contractor or first-tier subcontractor;  

(3) As a consultant, agent, or representative for any DoD contractor or first-tier subcontractor; or 

(4) In any other capacity with the authority to influence, advise, or control the decisions of any 
DoD contractor or subcontractor with regard to any DoD contract or first-tier subcontract. 

(c) Unless waived, the prohibition in paragraph (b) of this clause applies for not less than 5 years from 
the date of conviction. 

(d) 10 U.S.C. 2408 provides that a defense contractor or first-tier subcontractor shall be subject to a 
criminal penalty of not more than $500,000 if convicted of knowingly- 

(1) Employing a person under a prohibition specified in paragraph (b) of this clause; or 

(2) Allowing such a person to serve on the board of directors of the contractor or first-tier 
subcontractor. 

(e) In addition to the criminal penalties contained in 10 U.S.C. 2408, the Government may consider 
other available remedies, such as- 

(1) Suspension or debarment; 

(2) Cancellation of the contract at no cost to the Government; or 

(3) Termination of the contract for default. 

(f) The Contractor may submit written requests for waiver of the prohibition in paragraph (b) of this 
clause to the Contracting Officer. Requests shall clearly identify- 

(1) The person involved; 

(2) The nature of the conviction and resultant sentence or punishment imposed; 

(3) The reasons for the requested waiver; and 

(4) An explanation of why a waiver is in the interest of national security.  

(g) The Contractor agrees to include the substance of this clause, appropriately modified to reflect the 
identity and relationship of the parties, in all first-tier subcontracts exceeding the simplified acquisition 
threshold in Part 2 of the Federal Acquisition Regulation, except those for commercial items or 
components. 

(h) Pursuant to 10 U.S.C. 2408(c), defense contractors and subcontractors may obtain information as to 
whether a particular person has been convicted of fraud or any other felony arising out of a contract with 
the DoD by contacting The Office of Justice Programs, The Denial of Federal Benefits Office, U.S. 
Department of Justice, telephone (202) 616-3507. 
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H.16  Subcontracting with Firms that are Owned or Controlled by the Government of a Terrorist Country 
(a) Unless the Government determines that there is a compelling reason to do so, the Contractor shall not 
enter into any subcontract in excess of $25,000 with a firm, or a subsidiary of a firm, that is identified, on the 
List of Parties Excluded from Federal Procurement and Nonprocurement Programs, as being ineligible for the 
award of Defense contracts or subcontracts because it is owned or controlled by the government of a terrorist 
country. 

(b) A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in writing, before 
entering into a subcontract with a party that is identified, on the List of Parties Excluded from Federal 
Procurement and Nonprocurement Programs, as being ineligible for the award of Defense contracts or 
subcontracts because it is owned or controlled by the government of a terrorist country. The notice must 
include the name of the proposed subcontractor and the compelling reason(s) for doing business with the 
subcontractor notwithstanding its inclusion on the List of Parties Excluded from Federal Procurement and 
Nonprocurement Programs. 

H.17  Supplies to be Accorded Duty-Free Entry  
In accordance with paragraph (b) of the Duty-Free Entry clause of this contract, in addition to duty-free entry 
for all qualifying country supplies (end products and components) and all eligible end products subject to 
applicable trade agreements (if this contract contains the Buy American Act--Trade Agreements--Balance of 
Payments Program clause or the Buy American Act--North American Free Trade Agreement Implementation 
Act--Balance of Payments Program clause), the following foreign end products that are neither qualifying 
country end products nor eligible end products under a trade agreement, and the following nonqualifying 
country components, are accorded duty-free entry: 

None Stated 
H.18  Duty-Free Entry--Additional Provisions  

(a) The requirements of this clause supplement the Duty-Free Entry clause of this contract. Both of 
these clauses apply to this contract and subcontracts, including purchase orders, that involve supplies 
to be accorded duty-free entry whether placed- 

(1) Directly with a foreign concern as a prime contract; or 

(2) As a subcontractor purchase order under a contract with a domestic concern. 

(b) The Contractor shall send the notification required by paragraph (b)(1) of the Duty-Free Entry clause 
of this contract to the Contracting Officer administering this contract. 

(c) In addition to any data required by paragraph (b)(1) of the Duty-Free Entry clause, the Contractor 
shall furnish the following for all foreign supplies to be imported pursuant to paragraph (a) or (b) of the 
Duty-Free Entry clause. The Contractor shall furnish this information to the Contracting Officer 
administering the prime contract immediately upon award of any contract or subcontract involving 
supplies to be accorded duty-free entry. 

(1) Prime contractor's name, address, and CAGE code; 

(2) Prime contract number plus delivery order number, if applicable; 

(3) Total dollar value of the prime contract or delivery order; 

(4) Expiration date of the prime contract or delivery order; 

(5) Foreign supplier's name and address; 

(6) Number of the subcontract/purchase order for foreign supplies; 

(7) Total dollar value of the subcontract for foreign supplies; 

(8) Expiration date of the subcontract for foreign supplies;  
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(9) List of items purchased; and 

(10) An agreement by the Contractor that duty shall be paid by the Contractor to the extent that 
such supplies, or any portion (if not scrap or salvage), are diverted to nongovernmental use 
other than as a result of a competitive sale made, directed, or authorized by the Contracting 
Officer. 

(d) The Contractor agrees to incorporate the substance of this clause, including this paragraph (d), in 
any subcontract (including purchase orders) in accordance with paragraph (i) of the Duty-Free Entry 
clause of this contract. The Contractor agrees that the name and address of the Contracting Officer 
administering the prime contract (name and address of the contract administration office cognizant of 
the prime contract and its activity address number) and the information required by paragraphs (c)(1), 
(2), and (3) of this clause will be included in applicable subcontracts. 

(e) To properly complete the shipping document instructions as required by paragraph (f) of the Duty-
Free Entry clause, the Contractor shall insert Defense Contract Management (DCM) New York, ATTN: 
Customs Team, DCMDN-GNIC, 207 New York Avenue, Building 120, Staten Island, New York, 10305-
5013, as the cognizant contract administration office (for paragraph (f) only) in those cases when the 
shipment is consigned directly to a military installation. When the shipment will be consigned to a 
location other than a military installation, e.g., a domestic contractor's plant, change the shipping 
document notation required by paragraph (f) of the clause to insert the name and address of the 
Contractor, agent or broker that will prepare the customs documentation for execution of the Duty-Free 
Entry certificates. In either case, the shipping documents will contain the following items in addition to 
those required by paragraph (f) of the Duty-Free Entry clause: 

(1) Delivery order number on the Government prime contract, if applicable; 

(2) Number of the subcontract/purchase order for foreign supplies, if applicable; 

(3) Activity address number of the contract administration office actually administering the prime 
contract, e.g., for DCM Dayton, S3605A. 

(f) Except for shipments consigned to a military installation, the Contractor shall prepare, or authorize an 
agent to prepare, any customs forms required for the entry into the United States, its possessions, or 
Puerto Rico of foreign supplies in connection with DoD contracts. The Contractor shall submit the 
completed customs forms to the District Director of Customs with a copy to DCM New York for 
execution of any required duty-free entry certificates. For shipments containing both supplies that are to 
be accorded duty-free entry and supplies that are not, the Contractor shall identify on the customs forms 
those items that are eligible for duty-free entry under the provisions of the Duty- 

Free Entry clause. Shipments consigned directly to a military installation will be released in accordance 
with Section 10.101 and 10.102 of the U.S. Customs regulations. 

(g) The Contractor shall ensure that all exterior containers are marked in accordance with paragraph (g) 
of the Duty-Free Entry clause, including the following additional data- 

(1) "UNITED STATES GOVERNMENT, DEPARTMENT OF DEFENSE;" and 

(2) The activity address number for the contract administration office actually administering the prime 
contract. 

H19.  Preference for Certain Domestic Commodities  
(a) Definitions. As used in this clause-- 

(1) "Component" means any item supplied to the Government as part of an end product or of 
another component. 

(2) "End product" means supplies delivered under a line item of this contract. 
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(b) The Contractor shall deliver under this contract only such of the following items, either as end 
products or components, that have been grown, reprocessed, reused, or produced in the United States, 
its possessions, or Puerto Rico: 

(1) Food. 

(2) Clothing. 

(3) Tents, tarpaulins, or covers. 

(4) Cotton and other natural fiber products. 

(5) Woven silk or woven silk blends. 

(6) Spun silk yarn for cartridge cloth. 

(7) Synthetic fabric, and coated synthetic fabric, including all textile fibers and yarns that are for 
use in such fabrics. 

(8) Canvas products. 
(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured 
articles).  
(10) Any item of individual equipment (Federal Supply Class 8465) manufactured from or 
containing fibers, yarns, fabrics, or materials listed in this paragraph (b). 

(c) This clause does not apply- 

(1) To items listed in section 25.104(a) of the Federal Acquisition Regulation (FAR), or other 
items for which the Government has determined that a satisfactory quality and sufficient 
quantity cannot be acquired as and when needed at U.S. market prices; 

(2) To end products incidentally incorporating cotton, other natural fibers, or wool, for which the 
estimated value of the cotton, other natural fibers, or wool-- 

(i) Is not more than 10 percent of the total price of the end product; and 

(ii) Does not exceed the simplified acquisition threshold in FAR Part 2; 

(3) To foods that have been manufactured or processed in the United States, its possessions, 
or Puerto Rico, regardless of where the foods (and any component if applicable) were grown or 
produced;  

(4) To chemical warfare protective clothing produced in the following countries Australia, 
Belgium, Canada, Denmark, Egypt, Federal Republic of Germany, France, Greece, Israel, Italy, 
Luxemburg, Netherlands, Norway, Portugal, Spain, Switzerland, Turkey, United Kingdom of 
Great Britain, and Northern Ireland; or 

(5) To fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but does 
apply to the synthetic or coated synthetic fabric itself), if- 

(i) The fabric is to be used as a component of an end product that is not a textile product. 
Examples of textile products, made in whole or in part of fabric, include- 

(A) Draperies, floor coverings, furnishings, and bedding (Federal Supply Group 
72, Household and Commercial Furnishings and Appliances); 
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(B) Items made in whole or in part of fabric in Federal Supply Group 83, 
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, 
Clothing, Individual Equipment and Insignia;  

(C) Upholstered seats (whether for household, office, or other use); and 

(D) Parachutes (Federal Supply Class 1670); or 
(ii) The fibers and yarns are para-aramid fibers and yarns manufactured in the Netherlands. 

H.20  Reporting of Contract Performance Outside the United States  
(a) Reporting criteria. Reporting under this clause is required for- 

(1) Offers exceeding $10 million, if the Offeror is aware at the time the offer is submitted that it 
or its first-tier subcontractor intends to perform any part of the contract that exceeds $500,000 
outside the United States and Canada, if that part could be performed inside the United States 
or Canada; 

(2) Contracts exceeding $10 million, when any part that exceeds $500,000 could be performed 
inside the United States or Canada, but will be performed outside the United States and 
Canada. If the information was submitted with the offer, it need not be resubmitted unless it 
changes; and 

(3) Contracts exceeding $500,000, when any part that exceeds the simplified acquisition 
threshold in Part 2 of the Federal Acquisition Regulation will be performed outside the United 
States, unless a foreign place of performance is- 

(i) The principal place of performance; and 

(ii) Indicated by the Offeror's entry in the Place of Performance provision of the 
solicitation. 

(b) Submission of reports. 

(1) The Offeror shall submit reports required by paragraph (a)(1) of this clause with its offer. 

(2) The Contractor shall submit reports required by paragraph (a)(2) of this clause to the 
Contracting Officer as soon as the information is known, with a copy to the addressee in 
paragraph (b)(3) of this clause. With respect to performance by a first-tier subcontractor, this 
information shall be reported, to the maximum extent practicable, at least 30 days before award 
of the subcontract. 

(3) The Contractor shall submit reports required by paragraph (a)(3) of this clause within 10 
days of the end of each Government quarter to- 

Deputy Director of Defense Procurement (Foreign Contracting) 

OUSD(AT&L)DP(FC) 

Washington, DC 20301-3060 

(4) The Offeror/Contractor shall submit reports on DD Form 2139, Report of Contract 
Performance Outside the United States. Computer-generated reports are acceptable, provided 
the report contains all information required by DD Form 2139. Copies of DD Form 2139 may be 
obtained from the Contracting Officer. 
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(c) Flowdown requirements. 

(1) The Contractor shall include a clause substantially the same as this one in all first-tier 
subcontracts exceeding $500,000, except subcontracts for commercial items, construction, 
ores, natural gases, utilities, petroleum products and crudes, timber (logs), or subsistence. 

(2) The Contractor shall provide the prime contract number to subcontractors for reporting 
purposes. 

(d) Information required. Information to be reported on the part of this contract performed outside the 
United States (or outside the United States and Canada for reports required by paragraphs (a)(1) and 
(a)(2) of this clause) includes that for- 

(1) Subcontracts; 

(2) Purchases; and 
(3) Intracompany transfers when transfers originate in a foreign location. 

H.22  Rights in Technical Data--Noncommercial Items  
(a) Definitions. As used in this clause: 

(1) "Computer data base" means a collection of data recorded in a form capable of being 
processed by a computer. The term does not include computer software. 

(2) "Computer program" means a set of instructions, rules, or routines recorded in a form that is 
capable of causing a computer to perform a specific operation or series of operations. 

(3) "Computer software" means computer programs, source code, source code listings, object 
code listings, design details, algorithms, processes, flow charts, formulae and related material 
that would enable the software to be reproduced, recreated, or recompiled. Computer software 
does not include computer data bases or computer software documentation. 
(4) "Computer software documentation" means owner's manuals, user's manuals, installation 
instructions, operating instructions, and other similar items, regardless of storage medium, that 
explain the capabilities of the computer software or provide instructions for using the software.  
 
(5) "Detailed manufacturing or process data" means technical data that describe the steps, 
sequences, and conditions of manufacturing, processing or assembly used by the manufacturer 
to produce an item or component or to perform a process.  
(6) "Developed" means that an item, component, or process exists and is workable. Thus, the 
item or component must have been constructed or the process practiced. Workability is 
generally established when the item, component, or process has been analyzed or tested 
sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high 
probability that it will operate as intended. Whether, how much, and what type of analysis or 
testing is required to establish workability depends on the nature of the item, component, or 
process, and the state of the art. To be considered "developed," the item, component, or 
process need not be at the stage where it could be offered for sale or sold on the commercial 
market, nor must the item, component, or process be actually reduced to practice within the 
meaning of Title 35 of the United States Code. 

(7) "Developed exclusively at private expense" means development was accomplished entirely 
with costs charged to indirect cost pools, costs not allocated to a government contract, or any 
combination thereof. 

(i) Private expense determinations should be made at the lowest practicable level. 
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(ii) Under fixed-price contracts, when total costs are greater than the firm-fixed-price or 
ceiling price of the contract, the additional development costs necessary to complete 
development shall not be considered when determining whether development was at 
government, private, or mixed expense. 

(8) "Developed exclusively with government funds" means development was not accomplished 
exclusively or partially at private expense. 

(9) "Developed with mixed funding" means development was accomplished partially with costs 
charged to indirect cost pools and/or costs not allocated to a government contract, and partially 
with costs charged directly to a government contract. 
(10) "Form, fit, and function data" means technical data that describes the required overall 
physical, functional, and performance characteristics (along with  
the qualification requirements, if applicable) of an item, component, or process to the extent 
necessary to permit identification of physically and functionally interchangeable items. 

(11) "Government purpose" means any activity in which the United States Government is a 
party, including cooperative agreements with international or multi-national defense 
organizations, or sales or transfers by the United States Government to foreign governments or 
international organizations. Government purposes include competitive procurement, but do not 
include the rights to use, modify, reproduce, release, perform, display, or disclose technical data 
for commercial purposes or authorize others to do so. 

(12) "Government purpose rights" means the rights to- 

(i) Use, modify, reproduce, release, perform, display, or disclose technical data within 
the Government without restriction; and 

(ii) Release or disclose technical data outside the Government and authorize persons to 
whom release or disclosure has been made to use, modify, reproduce, release, 
perform, display, or disclose that data for United States government purposes. 

(13) "Limited rights" means the rights to use, modify, reproduce, release, perform, display, or 
disclose technical data, in whole or in part, within the Government. The Government may not, 
without the written permission of the party asserting limited rights, release or disclose the 
technical data outside the Government, use the technical data for manufacture, or authorize the 
technical data to be used by another party, except that the Government may reproduce, release 
or disclose such data or authorize the use or reproduction of the data by persons outside the 
Government if reproduction, release, disclosure, or use is- 

(i) Necessary for emergency repair and overhaul; or 

(ii) A release or disclosure of technical data (other than detailed manufacturing or 
process data) to, or use of such data by, a foreign government that is in the interest of 
the Government and is required for evaluational or informational purposes; 
(iii) Subject to a prohibition on the further reproduction, release, disclosure, or use of the 
technical data; and 
(iv) The contractor or subcontractor asserting the restriction is notified of such 
reproduction, release, disclosure, or use. 

(14) "Technical data" means recorded information, regardless of the form or method of the 
recording, of a scientific or technical nature (including computer software documentation). The 
term does not include computer software or data incidental to contract administration, such as 
financial and/or management information. 
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(15) "Unlimited rights" means rights to use, modify, reproduce, perform, display, release, or 
disclose technical data in whole or in part, in any manner, and for any purpose whatsoever, and 
to have or authorize others to do so. 

(b) Rights in technical data. The Contractor grants or shall obtain for the Government the following 
royalty free, world-wide, nonexclusive, irrevocable license rights in technical data other than computer 
software documentation (see the Rights in Noncommercial Computer Software and Noncommercial 
Computer Software Documentation clause of this contract for rights in computer software 
documentation): 

(1) Unlimited rights. The Government shall have unlimited rights in technical data that are- 

(i) Data pertaining to an item, component, or process which has been or will be 
developed exclusively with Government funds; 

(ii) Studies, analyses, test data, or similar data produced for this contract, when the 
study, analysis, test, or similar work was specified as an element of performance; 

(iii) Created exclusively with Government funds in the performance of a contract that 
does not require the development, manufacture, construction, or production of items, 
components, or processes; 

(iv) Form, fit, and function data; 

(v) Necessary for installation, operation, maintenance, or training purposes (other than 
detailed manufacturing or process data); 
(vi) Corrections or changes to technical data furnished to the Contractor by the 
Government;  
(vii) Otherwise publicly available or have been released or disclosed by the Contractor 
or subcontractor without restrictions on further use, release or disclosure, other than a 
release or disclosure resulting from the sale, transfer, or other assignment of interest in 
the technical data to another party or the sale or transfer of some or all of a business 
entity or its assets to another party; 

(viii) Data in which the Government has obtained unlimited rights under another 
Government contract or as a result of negotiations; or 

(ix) Data furnished to the Government, under this or any other Government contract or 
subcontract thereunder, with- 

(A) Government purpose license rights or limited rights and the restrictive 
condition(s) has/have expired; or 

(B) Government purpose rights and the Contractor's exclusive right to use such 
data for commercial purposes has expired. 

(2) Government purpose rights. 

(i) The Government shall have government purpose rights for a five-year period, or 
such other period as may be negotiated, in technical data- 

(A) That pertain to items, components, or processes developed with mixed 
funding except when the Government is entitled to unlimited rights in such data 
as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or 

(B) Created with mixed funding in the performance of a contract that does not 
require the development, manufacture, construction, or production of items, 
components, or processes. 

 
 
(613733) -10- 9/25/02 



 
 

(ii) The five-year period, or such other period as may have been negotiated, shall 
commence upon execution of the contract, subcontract, letter contract (or similar 
contractual instrument), contract modification, or option exercise that required 
development of the items, components, or processes or creation of the data described 
in paragraph (b)(2)(i)(B) of this clause. Upon expiration of the five-year or other 
negotiated period, the Government shall have unlimited rights in the technical data.  

 
(iii) The Government shall not release or disclose technical data in which it has 
government purpose rights unless- 

(A) Prior to release or disclosure, the intended recipient is subject to the non-
disclosure agreement at Attachment 1 in Section J; or 

(B) The recipient is a Government contractor receiving access to the data for 
performance of a Government contract that contains the provision at H.24, 
entitled, “Limitations on the Use or Disclosure of Government-Furnished 
Information Marked with Restrictive Legends”. 

(iv) The Contractor has the exclusive right, including the right to license others, to use 
technical data in which the Government has obtained government purpose rights under 
this contract for any commercial purpose during the time period specified in the 
government purpose rights legend prescribed in paragraph (f)(2) of this clause. 

(3) Limited rights. 

(i) Except as provided in paragraphs (b)(1)(ii) and (b)(1)(iv) through (b)(1)(ix) of this 
clause, the Government shall have limited rights in technical data- 

(A) Pertaining to items, components, or processes developed exclusively at 
private expense and marked with the limited rights legend prescribed in 
paragraph (f) of this clause; or 

(B) Created exclusively at private expense in the performance of a contract that 
does not require the development, manufacture, construction, or production of 
items, components, or processes. 

(ii) The Government shall require a recipient of limited rights data for emergency repair 
or overhaul to destroy the data and all copies in its possession promptly following 
completion of the emergency repair/overhaul and to notify the Contractor that the data 
have been destroyed. 
(iii) The Contractor, its subcontractors, and suppliers are not required to provide the 
Government additional rights to use, modify, reproduce, release, perform, display, or 
disclose technical data furnished to the Government with limited rights. However, if the 
Government desires to obtain additional rights in technical data in which it has limited 
rights, the Contractor agrees to promptly enter into negotiations with the Contracting 
Officer to determine whether there are acceptable terms for transferring such rights. All 
technical data in which the Contractor has granted the Government additional rights 
shall be listed or described in a license agreement made part of the contract. The 
license shall enumerate the additional rights granted the Government in such data. 

(4) Specifically negotiated license rights. The standard license rights granted to the Government 
under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the 
Government shall have government purpose rights in technical data, may be modified by mutual 
agreement to provide such rights as the parties consider appropriate but shall not provide the 
Government lesser rights than are enumerated in paragraph (a)(13) of this clause. Any rights so 
negotiated shall be identified in a license agreement made part of this contract. 
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(5) Prior government rights. Technical data that will be delivered, furnished, or otherwise 
provided to the Government under this contract, in which the Government has previously 
obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless- 

(i) The parties have agreed otherwise; or 

(ii) Any restrictions on the Government's rights to use, modify, reproduce, release, 
perform, display, or disclose the data have expired or no longer apply. 

(6) Release from liability. The Contractor agrees to release the Government from liability for any 
release or disclosure of technical data made in accordance with paragraph (a)(13) or (b)(2)(iii) 
of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of 
this clause, or by others to whom the recipient has released or disclosed the data and to seek 
relief solely from the party who has improperly used, modified, reproduced, released, 
performed, displayed, or disclosed Contractor data marked with restrictive legends. 

(c) Contractor rights in technical data. All rights not granted to the Government are retained by the 
Contractor. 
(d) Third party copyrighted data. The Contractor shall not, without the written approval of the Contracting 
Officer, incorporate any copyrighted data in the technical data to be delivered under this contract unless 
the Contractor is the copyright owner or has obtained for the Government the license rights necessary 
to perfect a license or licenses in the deliverable data of the appropriate scope set forth in paragraph (b) 
of this clause, and has affixed a statement of the license or licenses obtained on behalf of the 
Government and other persons to the data transmittal document. 
(e) Identification and delivery of data to be furnished with restrictions on use, release, or disclosure. 

(1) This paragraph does not apply to restrictions based solely on copyright. 

(2) Except as provided in paragraph (e)(3) of this clause, technical data that the Contractor 
asserts should be furnished to the Government with restrictions on use, release, or disclosure 
are identified in an attachment to this contract (the Attachment). The Contractor shall not deliver 
any data with restrictive markings unless the data are listed on the Attachment. 

(3) In addition to the assertions made in the Attachment, other assertions may be identified after 
award when based on new information or inadvertent omissions unless the inadvertent 
omissions would have materially affected the source selection decision. Such identification and 
assertion shall be submitted to the Contracting Officer as soon as practicable prior to the 
scheduled date for delivery of the data, in the following format, and signed by an official 
authorized to contractually obligate the Contractor: 

Identification and Assertion of Restrictions on the Government's Use, Release,  

or Disclosure of Technical Data. 

The Contractor asserts for itself, or the persons identified below, that the Government's 
rights to use, release, or disclose the following technical data should be restricted- 

    Technical Data Name of Person 

to be Furnished Basis for Asserted Rights Asserting 

With Restrictions* Assertion** Category*** Restrictions**** 

(LIST) (LIST) (LIST) (LIST) 
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*If the assertion is applicable to items, components, or processes developed at private 
expense, identify both the data and each such item, component, or process.  
**Generally, the development of an item, component, or process at private expense, 
either exclusively or partially, is the only basis for asserting restrictions on the 
Government's rights to use, release, or disclose technical data pertaining to such items, 
components, or processes. Indicate whether development was exclusively or partially at 
private expense. If development was not at private expense, enter the specific reason 
for asserting that the Government's rights should be restricted. 

***Enter asserted rights category (e.g., government purpose license rights from a prior 
contract, rights in SBIR data generated under another contract, limited or government 
purpose rights under this or a prior contract, or specifically negotiated licenses). 

****Corporation, individual, or other person, as appropriate. 

Date _________________________________ 

Printed Name and Title _________________________________ 

  _________________________________ 

Signature _________________________________ 

(End of identification and assertion) 

(4) When requested by the Contracting Officer, the Contractor shall provide sufficient 
information to enable the Contracting Officer to evaluate the Contractor's assertions. The 
Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and 
validate any listed assertion, at a later date, in accordance with the procedures of the Validation 
of Restrictive Markings on Technical Data clause of this contract.  

(f) Marking requirements. The Contractor, and its subcontractors or suppliers, may only assert 
restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose 
technical data to be delivered under this contract by marking the deliverable data subject to restriction. 
Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under 
this contract: the government purpose rights legend at paragraph (f)(2) of this clause; the limited rights 
legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this 
clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402. 

(1) General marking instructions. The Contractor, or its subcontractors or suppliers, shall 
conspicuously and legibly mark the appropriate legend on all technical data that qualify for such 
markings. The authorized legends shall be placed on the transmittal document or storage 
container and, for printed material, each page of the printed material containing technical data 
for which restrictions are asserted. When only portions of a page of printed material are subject 
to the asserted restrictions, such portions shall be identified by circling, underscoring, with a 
note, or other appropriate identifier. Technical data transmitted directly from one computer or 
computer terminal to another shall contain a notice of asserted restrictions. Reproductions of 
technical data or any portions thereof subject to asserted restrictions shall also reproduce the 
asserted restrictions. 
(2) Government purpose rights markings. Data delivered or otherwise furnished to the 
Government with government purpose rights shall be marked as follows: 
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GOVERNMENT PURPOSE RIGHTS 

         
      Contract No. 

      Contractor Name 

      Contractor Address 

        
      Expiration Date 

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these 
technical data are restricted by paragraph (b)(2) of the Rights in Technical Data-Noncommercial 
Items clause contained in the above identified contract. No restrictions apply after the expiration 
date shown above. Any reproduction of technical data or portions thereof marked with this 
legend must also reproduce the markings.(End of legend) 

(3) Limited rights markings. Data delivered or otherwise furnished to the Government with 
limited rights shall be marked with the following legend: 

LIMITED RIGHTS 

        
      Contract No. 

      Contractor Name 

      Contractor Address 

        

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these 
technical data are restricted by paragraph (b)(3) of the Rights in Technical Data--
Noncommercial Items clause contained in the above identified contract. Any reproduction of 
technical data or portions thereof marked with this legend must also reproduce the markings. 
Any person, other than the Government, who has been provided access to such data must 
promptly notify the above named Contractor.(End of legend) 

(4) Special license rights markings. 

(i) Data in which the Government's rights stem from a specifically negotiated license 
shall be marked with the following legend: 

SPECIAL LICENSE RIGHTS 

The Government's rights to use, modify, reproduce, release, perform, display, 
or disclose these data are restricted by Contract No. _____(Insert contract 
number)____, License No. ____(Insert license identifier)____. Any 
reproduction of technical data or portions thereof marked with this legend must 
also reproduce the markings. 

(End of legend) 
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(ii) For purposes of this clause, special licenses do not include government purpose 
license rights acquired under a prior contract (see paragraph (b)(5) of this clause). 

(5) Pre-existing data markings. If the terms of a prior contract or license permitted the 
Contractor to restrict the Government's rights to use, modify, reproduce, release, perform, 
display, or disclose technical data deliverable under this contract, and those restrictions are still 
applicable, the Contractor may mark such data with the appropriate restrictive legend for which 
the data qualified under the prior contract or license. The marking procedures in paragraph 
(f)(1) of this clause shall be followed. 

(g) Contractor procedures and records. Throughout performance of this contract, the Contractor and its 
subcontractors or suppliers that will deliver technical data with other than unlimited rights, shall- 

(1) Have, maintain, and follow written procedures sufficient to assure that restrictive markings 
are used only when authorized by the terms of this clause; and 
(2) Maintain records sufficient to justify the validity of any restrictive markings on technical data 
delivered under this contract. 

(h) Removal of unjustified and nonconforming markings. 

(1) Unjustified technical data markings. The rights and obligations of the parties regarding the 
validation of restrictive markings on technical data furnished or to be furnished under this 
contract are contained in the Validation of Restrictive Markings on Technical Data clause of this 
contract. Notwithstanding any provision of this contract concerning inspection and acceptance, 
the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in 
accordance with the procedures in the Validation of Restrictive Markings on Technical Data 
clause of this contract, a restrictive marking is determined to be unjustified. 

(2) Nonconforming technical data markings. A nonconforming marking is a marking placed on 
technical data delivered or otherwise furnished to the Government under this contract that is not 
in the format authorized by this contract. Correction of nonconforming markings is not subject to 
the Validation of Restrictive Markings on Technical Data clause of this contract. If the 
Contracting Officer notifies the Contractor of a nonconforming marking and the Contractor fails 
to remove or correct such marking within sixty (60) days, the Government may ignore or, at the 
Contractor's expense, remove or correct any nonconforming marking. 

(i) Relation to patents. Nothing contained in this clause shall imply a license to the Government under 
any patent or be construed as affecting the scope of any license or other right otherwise granted to the 
Government under any patent. 

(j) Limitation on charges for rights in technical data. 

(1) The Contractor shall not charge to this contract any cost, including, but not limited to, license 
fees, royalties, or similar charges, for rights in technical data to be delivered under this contract 
when- 

(i) The Government has acquired, by any means, the same or greater rights in the data; 
or 

(ii) The data are available to the public without restrictions. 
(2) The limitation in paragraph (j)(1) of this clause- 

(i) Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred 
by the Contractor to acquire rights in subcontractor or supplier technical data, if the 
subcontractor or supplier has been paid for such rights under any other Government 
contract or under a license conveying the rights to the Government; and 

 
 
(613733) -15- 9/25/02 



 
 

(ii) Does not include the reasonable costs of reproducing, handling, or mailing the 
documents or other media in which the technical data will be delivered. 

(k) Applicability to subcontractors or suppliers. 

(1) The Contractor shall ensure that the rights afforded its subcontractors and suppliers under 
10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery processes of 
paragraph (e) of this clause are recognized and protected. 

(2) Whenever any technical data for noncommercial items is to be obtained from a 
subcontractor or supplier for delivery to the Government under this contract, the Contractor shall 
use this same clause in the subcontract or other contractual instrument, and require its 
subcontractors or suppliers to do so, without alteration, except to identify the parties. No other 
clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier 
subcontractor's or supplier's rights in a subcontractor's or supplier's technical data. 

(3) Technical data required to be delivered by a subcontractor or supplier shall normally be 
delivered to the next higher-tier contractor, subcontractor, or supplier. However, when there is a 
requirement in the prime contract for data which may be submitted with other than unlimited 
rights by a subcontractor or supplier, then said subcontractor or supplier may fulfill its 
requirement by submitting such data directly to the Government, rather than through a higher-
tier contractor, subcontractor, or supplier. 

(4) The Contractor and higher-tier subcontractors or suppliers shall not use their power to award 
contracts as economic leverage to obtain rights in technical data from their subcontractors or 
suppliers. 
(5) In no event shall the Contractor use its obligation to recognize and protect subcontractor or 
supplier rights in technical data as an excuse for failing to satisfy its contractual obligation to the 
Government. 

 
H.23  Rights in Bid or Proposal Information  

(a) Definitions. 

(1) For contracts that require the delivery of technical data, the terms "technical data" and 
"computer software" are defined in the Rights in Technical Data--Noncommercial Item clause of 
this contract or, if this is a contract awarded under the Small Business Innovative Research 
Program, the Rights in Noncommercial Technical Data and Computer Software--Small Business 
Innovative Research (SBIR) Program clause of this contract. 

(2) For contracts that do not require the delivery of technical data, the term "computer software" 
is defined in the Rights in Noncommercial Computer and Noncommercial Computer Software 
Documentation clause of this contract or, if this is a contract awarded under the Small Business 
Innovative Research Program, the Rights in Noncommercial Technical Data and Computer 
Software--Small Business Innovative Research (SBIR) Program clause of this contract. 

(b) Government rights prior to contract award. By submission of its offer, the Offeror agrees that the 
Government- 

(1) May reproduce the bid or proposal, or any portions thereof, to the extent necessary to 
evaluate the offer. 

(2) Except as provided in paragraph (d) of this clause, shall use information contained in the bid 
or proposal only for evaluational purposes and shall not disclose, directly or indirectly, such 
information to any person including potential evaluators, unless that person has been 
authorized by the head of the agency, his or her designee, or the Contracting Officer to receive 
such information. 
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(c) Government rights subsequent to contract award. The Contractor agrees- 
(1) Except as provided in paragraphs (c)(2), (d), and (e) of this clause, the Government shall 
have the rights to use, modify, reproduce, release, perform, display, or disclose information 
contained in the Contractor's bid or proposal within the Government. The Government shall not 
release, perform, display, or disclose such information outside the Government without the 
Contractor's written permission.  
(2) The Government's right to use, modify, reproduce, release, perform, display, or disclose 
information that is technical data or computer software required to be delivered under this 
contract are determined by the Rights in Technical Data--Noncommercial Items, Rights in 
Noncommercial Computer Software and Noncommercial Computer Software Documentation, or 
Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative 
Research (SBIR) Program clause(s) of this contract. 

(d) Government-furnished information. The Government's rights with respect to technical data or 
computer software contained in the Contractor's bid or proposal that were provided to the Contractor by 
the Government are subject only to restrictions on use, modification, reproduction, release, 
performance, display, or disclosure, if any, imposed by the developer or licensor of such data or 
software. 

(e) Information available without restrictions. The Government's rights to use, modify, reproduce, 
release, perform, display, or, disclose information contained in a bid or proposal, including technical 
data or computer software, and to permit others to do so, shall not be restricted in any manner if such 
information has been released or disclosed to the Government or to other persons without restrictions 
other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the 
information to another party or the sale or transfer of some or all of a business entity or its assets to 
another party. 
(f) Flowdown. The Contractor shall include this clause in all subcontracts or similar contractual 
instruments and require its subcontractors or suppliers to do so without alteration, except to identify the 
parties. 

H.25  Deferred Ordering of Technical Data or Computer Software  
In addition to technical data or computer software specified elsewhere in this contract to be delivered hereunder, 
the Government may, at any time during the performance of this contract or within a period of three (3) years 
after acceptance of all items (other than technical data or computer software) to be delivered under this contract 
or the termination of this contract, order any technical data or computer software generated in the performance 
of this contract or any subcontract hereunder. When the technical data or computer software is ordered, the 
Contractor shall be compensated for converting the data or computer software into the prescribed form, for 
reproduction and delivery. The obligation to deliver the technical data of a subcontractor and pertaining to an 
item obtained from him shall expire three (3) years after the date the Contractor accepts the last delivery of that 
item from that subcontractor under this contract. The Government's rights to use said data or computer software 
shall be pursuant to the "Rights in Technical Data and Computer Software" clause of this contract. 
H29  Validation of Restrictive Markings on Technical Data  

(a) Definitions. The terms used in this clause are defined in the Rights in Technical Data-
Noncommercial Items clause of this contract. 

(b) Contracts for commercial items--presumption of development at private expense. Under a contract 
for a commercial item, component, or process, the Department of Defense shall presume that a 
Contractor's asserted use or release restrictions are justified on the basis that the item, component, or 
process was developed exclusively at private expense. The Department shall not challenge such 
assertions unless information the Department provides demonstrates that the item, component, or 
process was not developed exclusively at private expense. 
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(c) Justification. The Contractor or subcontractor at any tier is responsible for maintaining records 
sufficient to justify the validity of its markings that impose restrictions on the Government and others to 
use, duplicate, or disclose technical data delivered or required to be delivered under the contract or 
subcontract. Except under contracts for commercial items, the Contractor or subcontractor shall be 
prepared to furnish to the Contracting Officer a written justification for such restrictive markings in 
response to a challenge under paragraph (e) of this clause. 

(d) Prechallenge request for information. 
(1) The Contracting Officer may request the Contractor or subcontractor to furnish a written 
explanation for any restriction asserted by the Contractor or subcontractor on the right of the 
United States or others to use technical data. If, upon review of the explanation submitted, the 
Contracting Officer remains unable to ascertain the basis of the restrictive marking, the 
Contracting Officer may Further request the Contractor or subcontractor to furnish additional 
information in the records of, or otherwise in the possession of or reasonably available to, the 
Contractor or subcontractor to justify the validity of any restrictive marking on technical data 
delivered or to be delivered under the contract or subcontract (e.g., a statement of facts 
accompanied with supporting documentation). The Contractor or subcontractor shall submit 
such written data as requested by the Contracting Officer within the time required or such longer 
period as may be mutually agreed. 
(2) If the Contracting Officer, after reviewing the written data furnished pursuant to paragraph 
(d)(1) of this clause, or any other available information pertaining to the validity of a restrictive 
marking, determines that reasonable grounds exist to question the current validity of the 
marking and that continued adherence to the marking would make impracticable the 
subsequent competitive acquisition of the item, component, or process to which the technical 
data relates, the Contracting Officer shall follow the procedures in paragraph (e) of this clause. 

(3) If the Contractor or subcontractor fails to respond to the Contracting Officer's request for 
information under paragraph (d)(1) of this clause, and the Contracting Officer determines that 
continued adherence to the marking would make impracticable the subsequent competitive 
acquisition of the item, component, or process to which the technical data relates, the 
Contracting Officer may challenge the validity of the marking as described in paragraph (e) of 
this clause. 

(e) Challenge. 

(1) Notwithstanding any provision of this contract concerning inspection and acceptance, if the 
Contracting Officer determines that a challenge to the restrictive marking is warranted, the 
Contracting Officer shall send a written challenge notice to the Contractor or subcontractor 
asserting the restrictive markings. Such challenge shall- 

(i) State the specific grounds for challenging the asserted restriction; 

(ii) Require a response within sixty (60) days justifying and providing sufficient evidence 
as to the current validity of the asserted restriction;  
(iii) State that a DoD Contracting Officer's final decision, issued pursuant to paragraph 
(g) of this clause, sustaining the validity of a restrictive marking identical to the asserted 
restriction, within the three-year period preceding the challenge, shall serve as 
justification for the asserted restriction if the validated restriction was asserted by the 
same Contractor or subcontractor (or any licensee of such Contractor or subcontractor) 
to which such notice is being provided; and 
(iv) State that failure to respond to the challenge notice may result in issuance of a final 
decision pursuant to paragraph (f) of this clause. 
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(2) The Contracting Officer shall extend the time for response as appropriate if the Contractor or 
subcontractor submits a written request showing the need for additional time to prepare a 
response. 

(3) The Contractor's or subcontractor's written response shall be considered a claim within the 
meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.), and shall be certified in 
the form prescribed at 33.207 of the Federal Acquisition Regulation, regardless of dollar 
amount.  

(4) A Contractor or subcontractor receiving challenges to the same restrictive markings from 
more than one Contracting Officer shall notify each Contracting Officer of the existence of more 
than one challenge. The notice shall also state which Contracting Officer initiated the first in 
time unanswered challenge. The Contracting Officer initiating the first in time unanswered 
challenge after consultation with the Contractor or subcontractor and the other Contracting 
Officers, shall formulate and distribute a schedule for responding to each of the challenge 
notices to all interested parties. The schedule shall afford the Contractor or subcontractor an 
opportunity to respond to each challenge notice. All parties will be bound by this schedule. 

(f) Final decision when Contractor or subcontractor fails to respond. Upon a failure of a Contractor or 
subcontractor to submit any response to the challenge notice, other than a failure to respond under a 
contract for commercial items, the Contracting Officer will issue a final decision to the Contractor or 
subcontractor in accordance with the Disputes clause of this contract pertaining to the validity of the 
asserted restriction. This final decision shall be issued as soon as possible after the expiration of the 
time period of paragraph (e)(1)(ii) or (e)(2) of this clause. Following issuance of the final decision, the 
Contracting Officer will comply with the procedures in paragraphs (g)(2)(ii) through (iv) of this clause. 

(g) Final decision when Contractor or subcontractor responds. 
(1) If the Contracting Officer determines that the Contractor or subcontractor has justified the 
validity of the restrictive marking, the Contracting Officer shall issue a final decision to the 
Contractor or subcontractor sustaining the validity of the restrictive marking, and stating that the 
Government will continue to be bound by the restrictive marking. This final decision shall be 
issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the 
challenge notice, or within such longer period that the Contracting Officer has notified the 
Contractor or subcontractor that the Government will require. The notification of a longer period 
for issuance of a final decision will be made within sixty (60) days after receipt of the response 
to the challenge notice. 
(2)(i) If the Contracting Officer determines that the validity of the restrictive marking is not 
justified, the Contracting Officer shall issue a final decision to the Contractor or subcontractor in 
accordance with the Disputes clause of this contract. Notwithstanding paragraph (e) of the 
Disputes clause, the final decision shall be issued within sixty (60) days after receipt of the 
Contractor's or subcontractor's response to the challenge notice, or within such longer period 
that the Contracting Officer has notified the Contractor or subcontractor of the longer period that 
the Government will require. The notification of a longer period for issuance of a final decision 
will be made within sixty (60) days after receipt of the response to the challenge notice. 

(ii) The Government agrees that it will continue to be bound by the restrictive marking 
for a period of ninety (90) days from the issuance of the Contracting Officer's final 
decision under paragraph (g)(2)(i) of this clause. The Contractor or subcontractor 
agrees that, if it intends to file suit in the United States Claims Court it will provide a 
notice of intent to file suit to the Contracting Officer within ninety (90) days from the 
issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this 
clause. If the Contractor or subcontractor fails to appeal, file suit, or provide a notice of 
intent to file suit to the Contracting Officer within the ninety (90)-day period, the 
Government may cancel or ignore the restrictive markings, and the failure of the 
Contractor or subcontractor to take the required action constitutes agreement with such 
Government action. 
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(iii) The Government agrees that it will continue to be bound by the restrictive marking 
where a notice of intent to file suit in the United States Claims Court is provided to the 
Contracting Officer within ninety (90) days from the issuance of the final decision under 
paragraph (g)(2)(i) of this clause. The Government will no longer be bound, and the 
Contractor or subcontractor agrees that the Government may strike or ignore the 
restrictive markings, if the Contractor or subcontractor fails to file its suit within one (1) 
year after issuance of the final decision. Notwithstanding the foregoing, where the head 
of an agency determines, on a nondelegable basis, that urgent or compelling 
circumstances will not permit waiting for the filing of a suit in the United States Claims 
Court, the Contractor or subcontractor agrees that the agency may, following notice to 
the Contractor or subcontractor, authorize release or disclosure of the technical data. 
Such agency determination may be made at any time after issuance of the final 
decision and will not affect the Contractor's or subcontractor's right to damages against 
the United States where its restrictive markings are ultimately upheld or to pursue other 
relief, if any, as may be provided by law. 
(iv) The Government agrees that it will be bound by the restrictive marking where an 
appeal or suit is filed pursuant to the Contract Disputes Act until final disposition by an 
agency Board of Contract Appeals or the United States Claims Court. Notwithstanding 
the foregoing, where the head of an agency determines, on a nondelegable basis, 
following notice to the Contractor that urgent or compelling circumstances will not 
permit awaiting the decision by such Board of Contract Appeals or the United States 
Claims Court, the Contractor or subcontractor agrees that the agency may authorize 
release or disclosure of the technical data. Such agency determination may be made at 
any time after issuance of the final decision and will not affect the Contractor's or 
subcontractor's right to damages against the United States where its restrictive 
markings are ultimately upheld or to pursue other relief, if any, as may be provided by 
law. 

(h) Final disposition of appeal or suit. 

(1) If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the 
appeal or suit, the Contracting Officer's decision is sustained- 

(i) The restrictive marking on the technical data shall be cancelled, corrected or ignored; 
and 

(ii) If the restrictive marking is found not to be substantially justified, the Contractor or 
subcontractor, as appropriate, shall be liable to the Government for payment of the cost 
to the Government of reviewing the restrictive marking and the fees and other expenses 
(as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the 
marking, unless special circumstances would make such payment unjust. 

(2) If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the 
appeal or suit, the Contracting Officer's decision is not sustained- 

(i) The Government shall continue to be bound by the restrictive marking; and 

(ii) The Government shall be liable to the Contractor or subcontractor for payment of 
fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the 
Contractor or subcontractor in defending the marking, if the challenge by the 
Government is found not to have been made in good faith. 

(i) Duration of right to challenge. The Government may review the validity of any restriction on technical 
data, delivered or to be delivered under a contract, asserted by the Contractor or subcontractor. During 
the period within three (3) years of final payment on a contract or within three (3) years of delivery of the 
technical data to the Government, whichever is later, the Contracting Officer may review and make a 
written determination to challenge the restriction. The Government may, however, challenge a restriction 
on the release, disclosure or use of technical data at any time if such technical data- 
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(1) Is publicly available; 

(2) Has been furnished to the United States without restriction; or 

(3) Has been otherwise made available without restriction. Only the Contracting Officer's final 
decision resolving a formal challenge by sustaining the validity of a restrictive marking 
constitutes "validation" as addressed in 10 U.S.C. 2321. 

(j) Decision not to challenge. A decision by the Government, or a determination by the Contracting 
Officer, to not challenge the restrictive marking or asserted restriction shall not constitute "validation." 

(k) Privity of contract. The Contractor or subcontractor agrees that the Contracting Officer may transact 
matters under this clause directly with subcontractors at any tier that assert restrictive markings. 
However, this clause neither creates nor implies privity of contract between the Government and 
subcontractors. 
(l) Flowdown. The Contractor or subcontractor agrees to insert this clause in contractual instruments 
with its subcontractors or suppliers at any tier requiring the delivery of technical data, except contractual 
instruments for commercial items or commercial components. 

________________ 
A = ADDED 
D = DELETED 
R = REVISED 
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	Date:  February 2, 2004
	EXHIBIT A
	H.11Prohibition on Persons Convicted of Fraud or Other Defense-Contract Related Felonies
	(1) In a management or supervisory capacity on any DoD contract or first-tier subcontract;


